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conceive how this can be treated as not the payee to declare the note due at any 

payable on a contingency." This is time he deemed himself insecure ; and it 

supported by Woodbury v. Roberts, was held non-negotiable : First Nat. 

cited ; 8. c. 44 Am. Eep. 685. Of Bank v. Bynum, 84 N. C. 24 ; 8. c. 37 

a note in another instance it was said : Am. Eep. 604. See Morgan v. Ed- 

" This divests it of the quality of cer- wards, 53 Wis. 599 ; s. c. 40 Am. Rep 

tainty in the time of pay merit, which, 781 ; Mahoney v. Fitzpatriek, 133 Mass. 

as we have shown, is one of the essential 151; 43 Am. Rep. 502; Miller v. 

elements of negotiability. The time of Poage, 56 la. 96 ; s. c. 41 Am. Rep. 

payment may be lessened at the option 82. 

of the payee, and is therefore uncertain." W. W. Thobnton. 

This note contained a clause allowing 



Supreme Court of Iowa. 
VIMONT v. CHICAGO AND N. W. RAILWAY CO. 

A cause of action for a tort is assignable so as to vest in the assignee a right of 
action in his own name. 

J., who was injured by the negligence of defendant railroad company, assigned 
his claim for damages to V., who executed the following agreement : " In consid- 
eration of the assignment to me by C. 0. Johnson of his claim for damages against 
the Chicago 4 Northwestern Railway Company, resulting to him by reason of an 
injury received by him on or about the thirty-first day of August 1881, on said rail- 
way, I hereby agree to dispose of the entire amount realized on said claim as follows : 
For my own compensation in and about the prosecution of said claim, and for the 
use of any advances of money I may make I am to retain thereof the sum of fifty 
dollars ; I am also to retain all sums of money that I may advance in the prosecu- 
tion of said claim ; next, I agree to pay out of the proceeds of said recovery the 
reasonable fee of the attorneys and agents employed to prosecute said claim on such 
fee therefor as may be agreed upon, if any agreement for a specific amount shall be 
agreed upon, and the balance of said recovery I agree to pay to the said C. O. 
Johnson. " Held, that the cause of action was assignable ; that the assignment and 
agreement did not constitute barratry, champerty, or maintenance ; and that V. was 
entitled to maintain an action for damages against the railway company in his own 
name. 

In such an action, even if it should appear that the assignment was colorable and 
fraudulent, the assignor need not be made a party to the action. 

Where an assignment of a cause of action is legal and valid, the fact that it was 
made for the express purpose of depriving defendant of the right to remove the case 
to a federal court on the ground of citizenship, will not invalidate it or entitle defend- 
ant to such removal. 

Appeal from Polk Circuit Court. 

The plaintiff, as assignee of one Johnson, brought this action to 
recover damages for a tort committed by the defendant. The latter 
moved the court to require Johnson to be made a party to the action. 
This motion was overruled, and the defendant appeals. The latter 
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afterwards filed a motion to transfer the cause to the federal court. 
This motion was sustained, and the plaintiff appealed. 

Nourse $ Kauffman, for plaintiff. 

iV. M. Hubbard and W. S. M. Clark, for defendant. 

The opinion of the court was delivered by. 

Seevers, J. — As to the defendant's appeal. — The petition states 
that C. 0. Johnson was a passenger on one of the defendant's trains, 
and because of the negligence of the defendant he was injured and 
entitled to recover damages therefor. The nature and extent of 
the injuries are stated, and that Johnson had assigned his claim and 
right of action to the plaintiff, wherefor judgment was asked. The 
defendant pleaded : First, a general denial of the allegations of the 
petition ; second, " that the assignment was colorable, collusive, 
and fraudulent, and made for the purpose of depriving defendant 
of its right to remove the cause to the federal court ; " and, third, 
" that the assignment of the claim by Johnson, together with the 
assignment executed at the same time by Vimont, constitutes bar- 
ratry, champerty and maintenance, and is void for that reason." 
The agreement executed by the plaintiff at the time the assignment 
was made is in these words : 

" In consideration of the assignment to me by C. 0. Johnson 
of his claim for damages against the Chicago &, Northwestern Rail- 
way Company, resulting to him by reason of an injury received by 
him on or about the thirty-first day of August 1881, on said rail- 
way, I hereby agree to dispose of the entire amount realized on said 
claim as follows : For my own compensation in and about the prose- 
cution of said claim, and for the use of any advances of money I 
may make I am to retain thereof the sum of fifty dollars. I am 
also to retain all sums of money that I may advance in the prose- 
cution of said claim. Next, I agree to pay out of the proceeds of 
said recovery the reasonable fee of the attorneys and agents employed 
to prosecute said claim, or such fee thereof as may be agreed upon, 
if an agreement for a specific amount shall be agreed upon. And 
the balance of said recovery I agree to pay to the said C. 0. John- 
son - Wm. H. Vimont." 

The defendant also pleaded that the assignment was made and 
completed in Illinois, and that by the laws of that state the assign- 
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merit is void, and that it is illegal and void under the laws of Iowa. 
The defendant moved the court to make an order requiring said 
Johnson to be made a party plaintiff, on the ground that no deter- 
mination of the controversy could be made unless said Johnson was 
a party to the record. And, in support of the motion, the defend- 
ant introduced the deposition of the plaintiff showing the agreement 
taken back at the time of the assignment was as above set forth : 
" That the plaintiff paid said Johnson no money, and don't know 
him ; that the assignment was procured by his attorneys, Nourse & 
Kauffman — Mr. Nourse being his brother-in-law ; that he had no 
knowledge of this claim prior to receiving information in regard to 
it from Nourse & Kauffman." 

Is an action for a tort assignable so as to vest in the assignee a 
right of action in his own name ? In Weire v. City of Davenport, 
11 Iowa 49, it was held that a right of action for a tort could be 
sold and transferred at common law, and in Gray v. McCallister, 
50 Iowa 497, it was held that a claim for a personal tort, which 
dies with the party, could be sold or transferred like any other 
cause of action. See, also, Small v. Railroad Co., 50 Iowa 338. 
We are not disposed to depart from the rule established in these 
cases, therefore the assignment in this case is valid under the law 
of this state. The laws of Illinois were not introduced in evidence 
in this case and are not, therefore, before us. In the absence of 
proof to the contrary it must be presumed that the laws of that 
state are the same as those of Iowa. This we have held in several 
cases. 

The assignment of the claim vested the legal title thereto in the 
plaintiff. Being such owner, he legally is the real party in interest, 
and the statute requires that the action for the, recovery of such 
claim must be brought in the name of the said party. Code, 
§ 2543. But it is urged that the assignment is colorable, and does 
not vest the right to maintain this action in the plaintiff because 
of the agreement made at the time of the assignment whereby he 
agreed to pay a portion of the amount recovered and realized to John- 
son, the assignor. If the assignment vested the legal title to the 
claim in the plaintiff it would seem that, ordinarily, he, as such 
owner, should have the right to do what he pleased with it. Besides 
this we understand this identical question was made and determined 
in Knadler v. Sharp, 36 Iowa 232, adversely to the defendant, 
and no adequate reasons having been adduced why that case should 
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be overruled we therefore follow it. We may further remark that 
it was held in Small v. Railroad Co., before cited, that champerty 
and maintenance are not a defence to the action. We therefore are 
of the opinion the plaintiff can maintain this action. 

It is said as it may be determined the assignment is colorable, 
fraudulent, and void, that a complete determination of this case 
cannot be made unless Johnson is made a party. Johnson filed a 
paper in response to the motion in which he disclaimed any interest 
in the prosecution of this action, and stated in substance that he 
did not own the claim, but that he had assigned it to the plaintiff. 
If it should be determined on the trial, that the defendant had not 
been negligent, such adjudication would be binding on Johnson, 
and the controversy would be finally ended ; but, if the plaintiff 
should be defeated on the ground that he did not own the claim, or 
that the assignment was colorable and fraudulent, it may be that 
Johnson could maintain an action thereon. " The court may deter- 
mine any controversy between parties before it, when it can be done 
without prejudice to the rights of others, or by saving their rights: 
but when a determination of the controversy between the parties 
before the court cannot be made without the presence of other par- 
ties the court must order them to be brought in :" Code, § 2551. 
The rights of others cannot be prejudiced by whatever determina- 
tion is made between these parties. Those of Johnson certainly 
cannot be, but if they should, he would clearly be estopped from 
complaining. It is urged, however, that the defendant would be 
prejudiced if compelled to again litigate the questions involved 
with Johnson. 

We do not think, conceding this to be so, that such prejudice 
would be of a legal character, for the reason that the statute does 
not seem to so contemplate. In actions at law, if the controversy 
can be determined, without prejudice to the rights of others, between 
the parties to the action, this, ordinarily, is all that can be required. 
The motion, therefore, was properly overruled-. 

As to the plaintiff's appeal. After the determination of the 
foregoing motion the defendant filed a petition for the removal of this 
action to the federal court. It is in the following words : " That 
the defendant is, and was at the date of the commencement of this 
suit, a citizen of the state of Illinois ; that William H. Vimont, 
plaintiff herein, was also, at and ever since the commencement of 
this suit, has been a citizen of the state of Illinois ; that C. 0. 
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Johnson is the real party plaintiff, and is the party that received 
the injury ; and that for the sole purpose of avoiding the jurisdic- 
tion of the federal court, said Johnson made said pretended assign- 
ment of said claim to said William H Vimont, and received back 
the written contract set out in defendant's answer ; that said assign- 
ment and contract were made in Illinois, and that, by the laws of 
the state of Illinois, the assignment is invalid and insufficient for 
said William H. Yimont to maintain an action thereon in the state 
of Illinois ; that the assignment and contract between said Vimont 
and said Johnson are barratrous and champertous, and against pub- 
lic policy and void, as appears by defendant's answer herein ; that 
said C. 0. Johnson is the real party in interest as plaintiff, and was, 
at and before the commencement of this suit, and still is, a citizen 
of the state of Iowa, and prays that said C. 0. Johnson be made a 
party plaintiff in this suit ; that there is and was at the date of the 
commencement of this suit a controversy between petitioner and 
the said Johnson, the real plaintiff, and that the matter in dispute 
exceeds, exclusive of costs, the sum of five hundred dollars, and 
that the present term of this court is the first term at which the 
case could be tried. * * * Petitioner offers a bond with surety and 
prays," the court to order the action to be removed, &c. 

The act of Congress under which the removal is sought, provides 
that where there is a controversy between the citizens of different 
states, and the amount in controversy exceeds $500, exclusive of 
costs, the action may be removed from the state to the federal court. 
Does the record show that there is such a controversy? We have 
held that Johnson is not a necessary party, but that the plaintiff can 
maintain this action. It then follows, we think, that there is not, 
and cannot be in this action any controversy except between the 
plaintiff and defendant, who are both residents of Illinois, and 
therefore, as between them, the right of removal does not exist. 
But counsel for the defendant claim that it appears from the record 
that the assignment of the claim by Johnson to the plaintiff was 
made for the express purpose of depriving the defendant of the 
right to remove the action to the federal court. The petition for 
the removal so states. But the plaintiff, in what is designated as an 
answer thereto, denied that Johnson was the real plaintiff, and de- 
nied that the assignment was made for the purpose stated in the 
answer. But it is said that we can only look to the facts stated in 
the petition, and must disregard anything stated by the plaintiff. 
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For the purpose of this case it will be conceded this is true, where 
the petition states merely the citizenship of the parties, and the 
amount in controversy — that is to say, simply the jurisdictional facts ; 
but where it goes beyond this, and states that some one not a party 
to the record is the real party, and thus alleges facts that have the 
effect to bar the right of the plaintiff to recover in any court, we 
think a different rule must prevail. We therefore cannot say that 
the record shows the plaintiff is entitled to maintain this action ; 
for that (juestion is controverted, and the plaintiff is entitled to have 
it tried and determined in the ordinary manner. 

But conceding that the object of the assignment was to deprive 
the defendant of the right to remove the action to the federal court, 
yet it had the effect to vest the legal title to the claim in the plain- 
tiff. He legally owns and controls it, and if the action is tried on 
the merits, the judgment is conclusive against the world. There is 
no law which prohibits the assignment. Clearly, the Act of Con- 
gress does not do so. It cannot, therefore, be a fraud on the rights 
of the defendant. At most, the defendant has been deprived of a 
right in a manner not prohibited by law. The assignment does not 
have the effect to cut off any defence the defendant may have. 
This case is clearly distinguishable from Broione v. Strode, 5 Cr. 
303, and McNutt v. Bland, 2 How. 10. It has been held that when 
trustees are personally qualified by citizenship to bring suit in the 
federal courts, the jurisdiction is not defeated by the fact that the 
parties whom they represent may be disqualified : Coal Co. v. 
Blatchford, 11 Wall. 172 ; Knapp v. Railroad Co., 20 Id. 123. 
The converse of this proposition must be true. The results of the 
litigation belong to the parties beneficially interested. The trustees 
in one sense are mere conduits ; but as they control the litigation, 
and are legally the owners of the cause of action, they are entitled 
to maintain the action. 

We do not understand Jones v. League, 18 How. 76, conflicts 
with the foregoing views. In that case the question was whether 
there had been a change of citizenship, so that the federal courts 
had jurisdiction. The court said : " The change of citizenship, 
even for the purpose of bringing suit in the federal court, must be 
with the bona fide intention of becoming a citizen of the state to 
which the party removes." This case recognises the right of a 
party to change his residence, although it may be done for the ex- 
press purpose of affecting the jurisdiction of the federal courts. 

Vol. XXXIII.— 92 
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The motive or intent, therefore, of the change is immaterial. So, 
in the present case, the fact that the assignment was made to deprive 
the federal court of jurisdiction is immaterial. The assignment 
was in fact made. It was authorized by law, and the assignment of 
a promissory note or any other chose in action may have precisely 
the same effect ; that is, the legal effect of the assignment of a chose 
in action may deprive or give the federal courts jurisdiction, though 
not contemplated by the parties. It does not seem to us that it can 
make any difference if the assignment of the chose of action was 
made with the specific intent which would result from the act done 
by operation of law. In the concluding paragraph of the opinion 
in the case last cited it is said the conveyance or assignment in that 
case must be " bona fide, so that the prosecution of the suit shall not 
be" for the benefit of the assignor. No such question was before 
the court in that case, and we hardly think it was meant that where 
a party had legally divested himself of all title to the subject of the 
action, that the fact he might be interested in the result of the liti- 
gation would affect the jurisdiction of the courts ; but rather that 
if the assignor has retained such interest in the cause of action as 
will enable him to control the litigation for his benefit, then the 
jurisdiction of the courts will be affected by reason of such fact. 

On the defendant's appeal the judgment of the circuit court is 
affirmed, and on the plaintiff's appeal, reversed. 

By the strict rules of the old common may be transferred or assigned so as to 
law ckoses in action could not be assigned vest the beneficial interest in the traus- 
or granted over, " because it was thought ferrce or assignee, using the latter term 
to be a great encouragement to litigious- in its popular sense, yet the rule, where 
ness, if a man were allowed to make unchanged by statute, is, with a few ex- 
over to a stranger his right of going to ceptions, still as above stated by Black- 
law. But this nicety is now disregarded ; stone, and the action must be brought 
though, in compliance with the ancient in the assignor's name, to the use of the 
principle, the form of assigning a chose assignee : Bouv. Law Diet. Assignment; 
in action is in the nature of a declara- Smith on Cont. 269. There were, how- 
tion of trust, and an agreement to per- ever, even at the common law, certain 
mit the assignee to make use of the exceptions to this rule. By the law 
name of the assignor in order to recover merchant bills of exchange were trans- 
the possession. And therefore, when in ferrible by indorsement, if payable to 
common acceptation, a debt or bond is order, and by delivery if payable to 
said to be assigned over, it must still bearer, so as to enable the holder to sue 
be sued in the original creditor's name, in his own name ; and by the 3 & 4 Anne, 
the person to whom it is transferred c. 9, generally re enacted in this country, 
being rather an attorney than an as- promissory notes were placed upon the 
signee :" 2 Bl. Com. 442 ; Co. Litt. Bame footing. The statute of Illinois 
214. Although many choses in action and a few other states upon this subject 
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are peculiar. See Rev. Stat. ch. 98, 
sect. 4. 

So, though it was once doubted, an an- 
nuity which " is a yearly payment of a 
certain sum of money granted to another 
in fee, for life or years, charging the 
person of the grantor only" (Co. Litt. 
144 6) is assignable at common law. As 
Co. Lit. 144 6, states it, " not only the 
grantee, but his heir and his and their 
grantee also shall have a writ of annu- 
ity." Sec note (1) same page; 2 Vin. 
Abr. 515 ; 3 Id. 151 ; Gerrard v. Boden, 
Hetl. 80 ; Mound's Case, 7 Co. 28 6 ; 
Baker v. Broke, Moore 5 ; 8. c. Dy. 
65, pi. 1. 

So, it has been held that a grant of a 
franchise to a town, as the right of a 
fishery, may be the subject of a legal 
assignment, and that the assignee may 
sue in Iris own name : Watertown v. 
White, 13 Mass. 477. 

If covenants running with the land be 
made by the owner of land, who con- 
veys his entire interest to the covenantee, 
they are annexed to the estate, and the 
assignee of that estate may bring his 
action on the covenants in his own name: 
1 Pars. Cont. *231. 

Covenants between landlord and ten- 
ant, lessee and reversioner, run with the 
land. If one who owns in fee conveys to 
another a less estate, as a term for 
years, and enters into covenants with 
the grantee, which relate to the use and 
value of the property granted, the right 
of action for a breach of the covenants 
which the grantee has, passes to his 
assignee, so long as this less estate con- 
tinues : 1 Pars. Cont. 232. 

Looking at the above so-called excep- 
tions, it will be seen that in contempla- 
tion of law some estate or interest other 
than a mere naked chose in action passes; 
and doubtless an assignment of arreors 
of an annuity and not the annuity itself, 
as well as of a cause of action for a 
breach of a covenant running with the 
land, &c. , would not enable the assignee 
to sue in his own name. 



The king, and as it seems the United 
States, or a state, may receive an assign- 
ment of a chose in action, and sue thereon 
in his or their own name : 2 Bl. Com. 
442 ; Co. Litt. 232 6, n. 1 ; United States 
v. Bu/ord, 3 Pet. 30. 

The term cAo«e in action embraces de- 
mands arising out of a tort, as well as 
those arising out of a contract : 2 Kent. 
Com. 351 ; Gillett v. Fairchild, 4 Den. 
80. 

Causes of action ex delicto may be sub- 
divided into those affecting the person 
and those affecting property. Torts to 
the person are of two kinds, those re- 
sulting in the death of the person in- 
jured, and those not resulting in death. 

At the common law no civil action 
would lie for causing the death of a 
human being : Cooley on Torts 15, 262. 
This rule of the common law was in 
1846 changed in England in certain 
cases by what is known as Lord Camp- 
bell's Act, which has served as a model 
for the numerous statutes in this country. 
See, generally, Cooley on Torts 263- 
274. 

In general, it may be affirmed that 
mere personal torts which [at common 
law] die with the person, and do not 
survive to the personal representative, 
are not capable of passing by assign- 
ment, and conversely causes of action 
that survive to the personal represent- 
atives are assignable, not indeed so as, 
independent of statute, to enable the as- 
signee to sue in his own name, but so 
as to entitle him to the beneficial interest 
therein : Comegys v. Vasse, 1 Pet. 213 ; 
Final v. Backus, 18 Mich. 218 ; North 
v. Turner, 9 S. & R. 244 ; Butler v. 
N.Y., #c, Rd. Co., 22 Barb. 110; 
Purple v. Hudson Rd. Co., 4 Duer 74 ; 
Waldron v. Willard, 17 N. Y. 468; 
McKee v. Jvtdd, 12 N. Y. 622 ; Rice v. 
Stone, 1 Allen 566 ; Jordan v.Gillen, 44 
N. H. 424 ; Grata v. Ludlow, 8 Ohio St. 
1 ; The People v. Tioga C.P.,\9 Wend. 
73. As to what causes of action die 
with the Derson Blackstone (3 Com. 



732 



VIMONT v. CHICAGO & N. W. RAILWAY CO. 



302) says ; "In actions merely personal 
arising ex delicto for wrongs actually 
done or committed by the defendant, as 
trespass, battery and slander, the rule 
is that actio personalis moritur cum per- 
sona; and it shall never be revived 
either by or against the executors or 
other representatives. For neither the 
executors of the plaintiff have received, 
nor those of the defendant have com- 
mitted in their own personal capacity, 
any manner of wrong or injury. But 
in actions arising ex contractu, by breach 
of promise and the like, where the right 
descended to the representatives of the 
plaintiff, and those of the defendant have 
assets to answer the demand, though the 
suits shall abate by the death of the par- 
ties, yet they may be revived against or 
by the executors ; being, indeed, rather 
actions against the property than the per- 
son, in which the executors have now the 
same interest that their testator had 
before." 

" In the case of injuries to the person, 
whether by assault, battery, false im- 
prisonment, slander or otherwise, if either 
the party who received or committed the 
injury die, no action can be supported 
either by or against the executors or 
other personal representatives ; for the 
statute 4 Ed. 3, c. 7 (a. ». 1330) has 
made no alteration in the common law 
in that respect, and the statute 3 & 4 
W. 4, c. 42, \ 2 (a. d. 1833), only gives 
executors and administrators an action 
for torts to personal or real estate of the 
party injured, and not for mere injuries 
to the person :" 1 Chit. Plead. 68. 

Accordingly, it is held that a claim 
for injuries to the person is not assign- 
able before final judgment : Averilt v. 
Longfellow, 66 Me. 237 ; McGlinchy v. 
Hall, 58 Id. 152 ; Rice v. Stone, 1 Al- 
len 566 ; Stone v. Boston, frc, Rd. Co., 
7 Gray 539 ; Linton v. Hurley, 104 
Mass. 353. 

In the case of the People ex rel. Stan- 
ton v. Tioga Common Pleas, 19 Wend. 
73, it was held that a chose in action for 



a tort merely personal (debauching the 
plaintiff's servant) is not assignable so 
that a court of law will protect the as- 
signee against the subsequent fraudulent 
discharge of the damages recovered in a 
suit prosecuted for such tort, although 
the tort-feasor accept the discharge with 
full knowledge of the assignment. The 
remedy of the assignee in such case is 
by action against the assignor for breach 
of his express or implied undertaking 
not to do anything an the matter to pre- 
judice the assignee. 

" At common law, in case of injuries to 
personal property, if either party died, in 
general, no action could be supported, 
either by or against the personal repre- 
sentatives of the parties, where the ac- 
tion must have been in form ex delicto, 
and the plea not guilty ; but if any con- 
tract could be implied, as if the wrong- 
doer converted the property into money, 
or if the goods remained in specie in 
the hands of the executor or the wrong- 
doer, assumpsit for money had and re- 
ceived might be supported at common 
law by or against the executors in the 
former case, and trover against the ex- 
ecutor in the latter. By the statute 4 Ed. 
3, c. 7, entitled 'executors shall have 
an action of trespass, for a wrong done 
to the testator,' and reciting 'that in 
times past executors have not had ac- 
tions for a trespass done by their testa- 
tors, as of the goods and chattels of the 
same testators carried away in their life, 
and so such trespasses have hitherto re- 
mained unpunished,' it was enacted 
' that the executors in such cases shall 
have an action against the trespassers, 
and recover the damages in like manner 
as they, whose executors they be, should 
have had if they were in life ;' and this 
remedy is further extended [by the stat- 
utes 35 Ed. 3, c. 5 ; and 31 Edw. 3, c. 
1 1 ] to the executors of executors, and 
to administrators :" 1 Chit. Plead. 68, 
69. " The statute has been construed 
to extend to every description of injury 
to personal property, by which it has been 
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rendered less beneficial to the executor, 
whatever the form of action may be ; 
so that an executor may support trespass 
or trover, case for a false return to final 
process, and case or debt for an escape, 
&c., on final process :" 1 Chit. Plead. 
69. 

With respect to injuries to real pro- 
perty, if cither party die no action in 
form ex delicto could be supported either 
by or against his personal representa- 
tives before the 3 & 4 W. 4, c. 42, \ 2," 
which enacted, " that an action of tres- 
pass or trespass on the case, as the case 
may be, may be maintained by the exec- 
utors or administrators of any person 
deceased, for an injury to the real estate 
of such person, committed in his life- 
time, for which an action might have been 
maintained by such person," with a lim- 
itation as to the time of the injury and of 
bringing the action. This statute enacted 
further ' 'that an action of trespass or tres- 
pass on the case, as the case may be, may 
be maintained against the executors or 
administrators of any person deceased , for 
any wrong committed by him in his life- 
time to another, in respect of his property, 
real or personal," with a limitation as 
to time of the injury and of bringing 
the action : 1 Chit. Plead. 69, 70. 

The statute 4 Edw. 3, c. 7, has been 
held to be in force in Pennsylvania and 
in Massachusetts : Roberts' Dig. 248 ; 
Report of the Judges, 3 Biim. 610 ; Wil- 
bur v. Oilmore, 21 Pick. 252. 

It is law in the state of Illinois : Rev. 
Stat. 111. c. 28, sect. 1 : and doubtless, 
also, in many other states, if not nil. 

Accordingly, it is held that a cause of 
action for the destruction, taking or con- 
version Of goods and chattels which sur- 
vives the party and goes to the personal 
representatives, is assignoble : Robinson 
v. Weeks, 6 How. Pr. 161 ; Final v. 
Backus, 18 Mich. 218; Grant v. Smith, 
26 Id. 201 ; Brady v. Whitney, 24 Id. 
154 ; North v. Turner, 9 S. & R. 244 ; 
Jordan v. Gillen, 44 N. H. 424. It is 
believed that the Michigan statute al- 



lowing the assignee to sue in his own 
name, does not affect this question. See 
Hodyman r. Western Rd. Co., cited 
infra. 

But though assignable so as to vest the 
beneficial interest in the assignee, even a 
cause of action for injury to the property 
cannot, independent of statute, be as- 
signed, so as to vest the legal title to 
the claim in the assignee : Chicago, Sfc, 
Rd. Co. v. Maher, 91 111. 312. 

As to the assignment of choses in ac- 
tion, in some of the states statutes have 
been enacted enabling the assignees of 
the beneficial interest in a chose in ac- 
tion generally (including those arising ex 
delicto") to sue thereon in their own name. 
See final v. Backus, 18 Mich. 218, 231; 
Hodgman v. Western Rd. Co., 7 How. 
Pr. 492. But it has been held that this 
legislation creates no new right of action, 
and that no authority is thereby given to 
assign a right of action which was not 
before assignable. 

Thus, in Hodyman v. The Western Rd. 
Co., supra, it was held that under such a 
statute a right of action for personal in- 
juries received by the collision of cars 
upon a railroad, was not assignable, so 
as to enable the assignee to sue in his 
own name, and that the action could only 
be maintained by the party injured. In 
delivering the opinion of the court, Har- 
ms, J., said : " At common law no mere 
right of action was so assignable as to 
pass the legal right to the assignee. 
When it affected the estate of the as- 
signor, though the legal right still re- 
mained in the assignor, so that the action 
must be prosecuted in his name, the court 
exercising its equity powers, would pro- 
tect the rights of the assignee. The oniy 
change made by the code in this respect, 
is to transfer with the beneficial interest 
the right of action also in these cases, 
where before, the court would recognise 
and protect the rights of the assignee. 
No new right of action is created ; no 
authority is given to assign a right of 
action which was not before assignable. 
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When the right of action is of such a 
nature as not to be the subject of a con- 
tract, as in the case of a violation of a 
personal or a relative right, it cannot be 
assigned. The action can only be main- 
tained by the party who has been in- 
jured, and when he dies the right af ac- 
tion also dies. Every right of action in- 
volving life, health or reputation, belongs 
to this class. So a right of action 
founded upon a breach of promise of 
marriage, being in the nature of a per- 
sonal injury, cannot be transferred. On 
the other hand, where the injury affects 
the estate rather than the person, where 
the action is brought for damage to the 
estate, and not for personal suffering, 
the right of action may be bought and 
sold. Such a right of action upon the 
death, bankruptcy or insolvency of the 
party injured, passes to the executor or 
assignee as a part of the assets, because 
it affects his estate, and not his personal 
or relative rights. Of course such a 
right of action is assignable, and under 
the provisions of the code, the assignee 
is the proper party to maintain action 
upon it : " People v. Tioga Common 
Pleas, 19 Wend. 73 ; Robinson v. Weeks, 
6 How. Pr. 161 ; Chamberlain v. Wil- 
liamson, 2 M. & S. 408 ; Flynn v. Hud- 
son River Rd. Co., 6 How. Pr. 308 ; 



Comegys v. Vasse, 1 Pet. 213; and I 
Chit. PI. 68, are cited by the court to 
sustain the rules above stated. See also 
Final v. Backus, 18 Mich. 218 ; Grant 
v. Smith, 26 Id. 201 ; Brady v. Whitney, 
24 Id. 154. 

Section 2525 of the Iowa Code pro- 
vides that "all causes of action shall 
survive and may be brought, notwith- 
standing the death of the person enti- 
tled or liable to the same." See the 
rule applied in Shqfier v. Grimes, 23 la. 
550 (an action for seduction) ; Carson 
v. McFadden, 10 Id. 91 (an action for 
libel) ; McKinlay v. McGregor, Id. Ill 
(injury to the person by decedent) . 

From what has been already said, and 
from the above cited statute it seems 
clear that in Iowa, contrary to the gen- 
eral rule, causes of action for tort whe- 
ther to the person, which at common law 
died with the person, or to property, are 
assignable ; and since by the code, sect. 
2543, " every action must be prosecuted 
in the name of the real party in inter- 
est, except as provided in the next sec- 
tion," which does not affect the question, 
it seems equally clear that the action was 
correctly brought in the name of the 
assignee. 

Marshall D. Ewbll. 

Chicago. 



Supreme Court of Pennsylvania. 

WEST PHILADELPHIA PASSENGER RAILWAY CO. o. 
GALLAGHER. 

It is not contributory negligence per se for a passenger to ride on the lower step 
of the front platform of a crowded street-car without objection by the driver or con- 
ductor. 

A boy of fourteen got upon the lower step of the front platform of a crowded 
street-car, and rode for a long distance as a passenger, holding on with but one hand. 
He was finally knocked off by the jolting of the car, run over and injured. In an 
action against the street-car company to recover damages : Held, that the questions 
of negligence and contributory negligence, taking into consideration the age and 
capacity of the lad, were both for the jury. 

The absence of a guard or fender on the front platform of a street-car is a fact 



